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ABSTRACT 



^ \A summary Of two countervailing trends in court, 

decisions* indicates that journalist's priyislege is in* a state of 
change, and uncertainty in the early 1 9Bbs.. -.Although 26 states have 
statutbry shield laws enabling reporters to conceal their 
conf idjential . news sources , even in these states 'reporters are 
sometimes called upon to reveal/cpnfidential information. 3n the 
other hand, in sone^states withbut shield laws/- the; courts have 

; iudicially recognized a limited privilege for reporters. The courts 
in a few states ,have-:flatly; refused -t^^^^^ that Vtep.^^0^ the 

federal levels a number . of courts have r ^cognized a ijualified . ^ 
privilege as a matter of federal common law .if..not Cbhstitutional law 

" in the years since the Onltied States Supreme Court 'sf" 
decision in 1972. Although \a compreheiisive federal siiie^^^ 
seem the best way to. .protect journalists' sources^,^tKe Congr has 

; consistently declined to enict such a law. In the 6'eantime^^^^^^^^ 
growing judicial trend is ^to recognize at least a liW ted, 'privilege 
for reporters. While better txhan no privilege at ail/ this leaves 
much to be desired. (EL) ; 
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INTRODDCTION 

A decade agor whether a journalist could be required to 
t^veal his confidential sources was almost always a question of 
statutory law. If a state had a strong shield law^ journalists 
there could probably keep their sources secret; if not^ they had 
to reveal their sources or irisk a contempt of court citation. At 
that pointy neither the triaditional common law nor the federal 
Constitution provided a "newsgatherer's privilege" comparable to 
the long-established evidentiary privileges of attorneys^ 
physicians^ clergymen; and spouses. However^ a number^ of states 
had created such a privilege by statute, and the courts generally 
accepted this statutory limitation on their powers. 

In recent years, however, two dramatic but countervailing 
trends have narrowed^ the gap between jurisdictions with and 
without statutory shield laws. On the one hand, state courts 
have repeatedly carved out judicial exceptions to seemingly 
absolute shield laws, requiring journalists to reveal th^ir 
sources or go to jail despite the existence of such a law. On 
the other, state and federal court's all over, the country have 
been judicially recoc/nizing a reporter's privilege where none 
exists by statute. By the end of 1980, no fewer than six state^ 
Supreme Courts had recognized the privilege in states lacking 
statutozfy shield laws. .Similarly, numerous federal appellate 
courts, have now recognized a journalist's privilege either 
inherent in the Constitution or the federal rules of court 
procedure. Branzbur g v. Hayeb -^ — the only U.S. Supreme Court 



ruling on this issue to date — was initially seen as a major 
defeat for reporter's privilege, but many lower federal and state 
courts have neverthe/ess recognized the privilege in the years 
since, often citing /the dissenting and concurring opinions in 
Branzbnrq as authority. 

" I ■ • 

i . ' ' 

IS thIb first amenixnent a shield? 

An appellate court first ruled on the argument that the 
First Amendment constitutes a shield law in a 1958 libel 
decision, SiajilMk^ Sjl TiSXJLe^. Columhist Marie Torre made some 
unflattering statements about actress Judy Garland and attributed 
them to an unnamed CBS network executive. Garland sued for libel 
and demanded the identity of the source during the discovery 
process. Torre refused to comply Snd a federal trial court cited 
her for contempt. She^appealed^ and the U.S. Court of Appeals 
upheld the citation and Torre was sentenced to 10 days in jail. 

In an opinion by Potter Stewart (la ter a Supreme Court 
justice) the appellate court conceded that this case required a 
difficult balancing of two rights^ but the information sought 
went to the heart of Garland's claim^ Stewart said. Thus/. the 
reporter's right to keep a source confidential had to give way to 
the right of a court to require the • disclosure of relev^ant 
inf ormation^ \ 

After that defeat^ the idea of a Const! tutional' reporter 's, 
privilege remained in limbo until the late 1960s. At that point ^ 
the argument began to be seriously reconsidered in view of the 
flood of contempt citations journalists faced in those years. In 
1970 and 1971r three appellsce court rulings on the issue were 

2 , 



appealed to the Supreme Court.: In one of these cases a court 
recognized a Constitutional privilege while the other two denied 
its existence. To resolve this conflict^ the Supreme Court 
agreed to hear the three cases together. 

The result was fix^jiilsiixa ^ lifiil^Sr an important 1972 
decision that denied the existence of a Constitutional reporter's 
privilege in cases such as the ones before the court., However, 
the result was confusing because the vote was 5-4, with only four 
justices rejecting a Constitutional shield outright while four 
dissenters said there should be a qualified Constitutional 
shield. The swing vote was provided by Justice Lewis Powell, who 
satj^id the First Aroendroent should not excuse journalists from 
revtealing their sources in diese cases. However, Powell also 

W . • • . ■ . . • . . ; 

sugg^^^ted that it might under some other circumstances. 

tW three cases that were consolidated in Branzburg involved 
widely \^^rying circumstances, but all had one thing in common: 
repor ter&^^^had refused to answer grand j uri es' questions about 



potential criminal activity they allegedly witnessed. The case 
where a court^ recognized a Constitutional reporter 's shield, H.S, 



v, Cald w ell ^p "involved Earl Caldwell, a Black reporter for the 
New Yopk IijD££. \caldwell had interviewed leaders of the militant 
Black Panther moy^ement. In California, a federal grand jury 
investigating Black groups ordered Caldwell to testify and to 
bring along his note^v and tapes. 

Caldwell refused '\^o even appear. Not only would testifying 

'\\ ■ ■ • _ 

breach his confidential ^relationships with his news sources, but 

• ■■ \ , u ; 

merely appearing would . have the same effect, because grand jury 

^- ■ ■ ■■ \\ • ■ 
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proGeedivngs are secret. If Caldwell apyeared^ the Panthers might 
never know for sure whether he kept his promises of 
.conf identiiality . 

Caldwell and the !tiMSjk asked a federal district court to 
quash the grand jury subpoena. The court only granted the 
request in paft^ and Caldwell appealed. The ninth circuit U.S. 
Court of Appeals ordered the subpoena quashed, ruling that 
Caldwell had a First Amendment right to keep his sources 
confidential. The U^S. government appealed to the Supreme Court. 

In the second case of the Branzburg trilogy, In jl£ Pa ppag ^, 
television journalist Paul Pappas was invited to a Black Panther 
headquarters in Massachusetts. He also proTnised not to disclose 
any information he was given in confidence. A county grand jury 
summoned him and asked "what he had seen at Panthez: headquarters. 
He refused to answer many of the qrand jury's questions, citing 

the First Amendment (Massachusetts had no s^ tutory journalist's 

j 

privilege). The state Supreme Court rejected his argument arid he 
appealed to the U.S. Supreme Court. 

In the Branzburg case itse Louisville Cpurier- Journal 

reporter Paul Branzburg observed two young men processing 
hashish^, and wrote a bylined story about it. The article 
included a tightly cropped photo of a pair of hands working with 
what the caption said was hashish. Lat^^t , Branzburg wrote an 
article about drug use in Frankfort, Kentucky. The article said 
he spent two weeks interviewing drug users. Branzburg was twice 
subpoenaed by grand juries, but he refused to testify, citing 
both a Kentucky reporter's privilege statute and the First 
Amendment. He appealed both subpoenas, but the Kentucky Court of 



Appeals rpied against him^ declaring that neither the First 
Amendment nor the Kentucky shield law applied to his situation. 
The shield lawf the court said^ only applied to \the identities of 
informants; it did not excuse a reporter from testifying about 
events he personally witnessed. Branzburg appealed to the U.S. 
Supreme Court. 

Consolidating the thre6 cases^ the Supreme Court said all 

three reporters had to comply with the grand jury subpoenas. 

Thus^ the high court affirrned the lower court rulings in 

Branzburg and in Xn X£ while reversing the £AidM£JLl 

decision. Four Supreme Court justices said that a journalist has 

the same duty as any other citizen to testify when x:alled upon to 

do so. However^ Justice Powell/who provided the crucial fifth 

vote to reject a reporter's privilege in these cases^ didn't go 

that far. He left open the possibility that the First Amendmei^t 

might excuse- a reporter from revealing confidential information 

under other circumstances. Powell said: / | 

"The asserted claim to privilege should be j.udged on | 
its facts by striking of a proper balance between freedom 
of the press and the obligation of all citizjens to give 
relevant testimony with respect to criminal conduct. The 
balance of these vital Constitutional and societal ^ ' 
interests on a case-by-case basis accords with the tried 
and traditional way of adjudicting such questions. 
"In shorty the courts will be available to newsmen under 
circumstances where legitimate First Amendment interests 
require ^protection. "^ 

Thus^ Powell felt a balancing- process was necessary/ with a 

Constitutional shield for journalists available /in some cases. 

^ " ■ 

One dissenter (Justice Douglas) took the absolute position that 
rio restriction on frieedom of the press^ including the requirement 
that reporters testify in a courts X.^f constitutional. The other 
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three dissenting justices (Stewart, Brennan and Marshall) said 
they thought there should be a qualified journalist's privilege, 
based on the Consti tution^ These three ju-stices said that, to 
justify requiring a journalist to reveal his sources, the 
government should have to show: 

1) that there is probable cause to believe the journalist 
has clearly relevant information regarding a specific pro- 
bable violation of law; 

2) that the information cannot be obtained in some wa;^ that 
doesn'^t so heavily infringe on the First Amendment; 

3) that there is a compelling and overriding interest in 
the information,' 

Even though these guidelines appeared in a dissenting 

opinion, they*have been used by several lower federal and state 

courts in deciding journalist's privilege cases in recent years. 

The Brapzburg decision, it turns out, was not quite the defeat 

for the media that it first appeared to be. The high court 

refused to create a. Constitutional shield law, but five of the 

nine justices (the four dissenters plus PowellJ did say the 

Constitution gives journalists at least a limited right to 

withhold confidential information. Since then, a number of lower 

federal and state courts have undertaken the balancing process 

suggested by Powell, diften ruling that journalists' confidential 

. "i • ■ 

information is privileged in situations different from the ones 

that led to the Branzburg ruling (grand jury investigations). In 

so ruling, courts have often looked to the guidelines ih^ the 

3 ranzburQ dissent, 

\- 

FROii BRANZBDRG TO BAKER 



Perhaps foreshadowing things to come^ it was only a few 
months after Branzburg that a federal appellate court first 
refused to follow it. Late in 1972^ the second circuit U.S. 
Court of Appeals distinguished Bx^HiJSAlXS and held that a 
journalist had a Consti tution'al right to withhold his sources 
under other circumstances than those in Branzburg (£aJ5£X Y*. £ i Z 
lIl^£SilD£J2J ;) ^. The author of an article exposing the 
"blockbusting" practices of realtors in all-White neighborhoods 

was asked to reveal his source — in a lawsuit between black 

■■ . * I 

homebuyers and real estate firms. Since the source was in real 

estate, he would be subjected to harassment and economic harm if 

identified, the writer said. The appellate court allowed the 

writer to keep the source confidential, noting that Branzburg 

involved grand jury investigations, not a civil lawsuit to which 

the journalist was not a party. In this instance, at least, the 

second circpit U.S. Court of Appeals said the First Amendment 

protected the author's right to keep his source confidential. 

CONSTITUTIONAL ifkND COMMON LAW DEVELOPMENT 

In addition to the Constitutional argument for a reporter's 
privilege, in the years since Branzburg some federal courts have 
recognized a limited federal common law journalist's privilege as 
inherent in the Federal Rules of Criminal Procedure, the Federal 
Rul^s of Civil Procedure and the Federal Rules of Evidence. None 
of these rules specifically mentions a reporter's privilege, but 
several federal courts have held that a qualified reporter*s 
privilege is inherent in them. For instance. Rule 17(c) of the 
Federal Rules of Criminal Procedure authorizes courts to quash 



subpoenas that are "unreasonable or oppressive." Rule 501 of the 
Federal Rules of Evidence recognizes the concept of evidentiary 
privileges. It doesn't mention a reporter's privilege^ but the 
Congressman most responsible for drafting Rule 501 said in 
Congress; "The language of Rule 501 permits the courts to 
develop, a privilege for newspaper people on a case -by-case 
basis. "9 

By 1981/ courts in half of the federal circuits had 
recognized a limited reporter's privilege under various 
rationales^ including, the First Amendment^ the federal rules of 
procedure^ federal common law^ or a combination of these. 
However^ Inone of the federal courts had recognized the sort of 
absolute privilege journalists seek. Instead^ l:he courts have 
weighed reporters' privilege claims against other considerations^ 
often ruling that the privilege must give way~-or at least that 
the media must let a judge examine the purportedly confidential 
information to determine if it should be disclosed. In such 
cases^ dii^ficult confrontations between the press and the 
judiciary often result. 

For instance^ in late 1980 the third circuit U.S. Court of 
Appeals ruled against the producers of the CBS television 
program^ "Sixty Minutes," on a reporter's privilege issue. In 
U.S. V, Cuthbertson^Qy a federal judge in New Jersey ordered CBS 
to submit confidential materials to him for an in-chambers 
review. The judge\^ hoped to determine whether the materials 
should be released \to the defendants in a criminal case that 
stemmed from a "Sixt3)\ Minutes" story. 




The £iLtJ3Jb£XJt£flll case resulted from a story entitled "From 
Burgers to Bankruptcy." It questioned the franchising practices 
of an East Coast fast food chain^ Wild Bill's Family Restaurants. 
A grand jury later indicted several' Wild Bill's executives \on 
various criminal chaxg.es. The executives subpoenaed CBS' 
outtakes and other unpublished'inf ormation before their trial. 
The judge ordered CBS to provide much of the requested material 
for an in-chambers inspection. When CBS refused^ the judge cited 
the network for contempt^ and CBS* appealed. The federal Court of 
Appeals affirmed the judge's order. The judge would have to see 
the materials to adequately weigh the def endants| need for them 
against the network's qualified privilege to keep^them 
con^f id'^ntialf the appellate court ruled. Thus, the appellate 
court affirmed, the conteimpt citation against tBS. Finally, CBS 
petitioned the Supreme Court for a hearing but was turned down. 
CBS eventually turned over the subpoenaed material. 

Cuthbertson notwithstanding, the federal third circuit is 
among the leaders in recognising a reporter's privilege 
judicially. That circuit has ruled that the privilege covers not 
only sources but also unpublished niaterials, and that it applies 
in both criminal and civil cases. ^ 

For instance, a year bef or e Vuthbertson the third circuit 
affirmed a reporter's right: to keep her sources confidential in ,a 
civil case, fiHey Chester J- J-,, a lawsuit was filed by a police 
officer who contended he was harassed by 'the police chief and 
others in the department when he ran for mayor. He wanted to 
know the source of a news story he. considered unfavorable, but 
the reporter, Geraldine Oliver of the Ji£ijawjai£ 



(Pennsiylvania) Dal j.y XijDfiS refused to disclose it at a court 
hearing. Oliver was cited f or cbntemptj^ but the appellate court 
overturned the citation because the identity of .the source was 
not relevant enough to the case to override the qualified 
reporter's privilege. In so ruling^ the court said that three 

* . , ' ;' > 

requirements had to be met before a reporter should be required 
to disclose confidential information: 1) the information hac een 
sought elsewhere; 2) the informacion could no'; be obtained from 
other sources; and 3) the information was clearly relevant to the 
case. 

— -On the other hand, the third circuit refused to uphold the 
reporter's privilege in another 1980 decision^ U,S, v, Criden^^> 
In that caser Jan Schaf fer^ a Philadelphia Inquirer reporter^ 
refused te testify about her conversations with a U.S, attorney 
during the "Abscam" casr,, in which many public officials were 
charged yith bribery. The U.S. attorney admitted the 
conversations had occurred^ and Schaffer was"^ eventually cited for 
contempt. The third circ^t Cpurt of Appeals .affirmed a contempt 
citation^ deciding that the issue here was not confidentiality 
(the source had alr:eady waived his right' to confidentiality)^ but 
the conduct of the U«S. attorney in allegedly ••leaking" word of 
the investigation to the press* In this criminal proceedingr -the 
defendants were seeking a dismissal by alleging prosecutorial 
misconducts and sought Schaffer's testimony to show this 
misconduct. The^|^^^^^^ thdt the reporter's 

testimony was crucial to, the case and thus. affirmed the civil 
contempt citaftion".\ln so Irulingr the court noted; 



"When no countervailing constitutional concerns are at 
stake/ it can be said that the privilege is absolute; 
when constitutional precepts collide^ the absolute 
gives way to the gualified and a balancing^process 
conies^ into play to determine its liraits."^^ 

-The third circuit then applied the three-part test it 

enui^ciated in Riley f and found it satisfied. ThuSf the court 

said the reporter's privilege had to yield to the defendants' 

Sixth Ainendment right to a fair trial in this particular case. 

^ 'In early 1981^ the U.S. Supreme Court refused to hear an 

appeal of the third, circuit decision, seemingly f orcin^ Schaf f er 

to choose between testify ing about her conversations and going to 

, jail.. Howeverf all four of the Philadelphia "abscain^ defendants 

^ /(Either were acquitted or had the charges against them dismissed. 

J As a result, for a time the only person facing a possible jail 



/■ 
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sentence in this portion of the "abscam" investigation was a 
journalist! The contempt citation against SchafJ^er was dropped 
after she agreed to reveaj. wheth^er she had. intact interviewed 
t4^e U.B. attorney in the c^ase, without^ revealing the content of 
the 'conversation. Nevertheless; the^case was closed only because 
the def ensfe V a ttojrney s said they np.- longer needed Schaffer's 
test i niony--no t be^cause of any victory for the repopter's 
privilege. , . , ^ 

Meanwhile,^ other federal apppellate courts across America 
have also recognized a gualified reporter's privilege , in the 
years since Branzburg , But like the^ Cri^er> decision, these other 
decisions b e emphasized the limited nature of the privilege, 
insisting that^it must b^ balanced against other rights. For 
example, in gilkwood Kerr-McGee f the -tenth circuit Court of 
Appeals recognized the reporterfs privilege and said it applied 

■ ■, • 11 . ■ ■ - 



to a documentary film-maker. The court over turned a . trial 
judge's order requiring^ the film-maker to reveal his confidential 
information because the party seeking it (the Kerr-McGee 
Corporation) had not diligently tried to secure it elsewhere 
first. In any future request for the film-maker's (or any other 
journalist's) /confidential information? the trial court was 
ordered tb weigh: 1) the relevance and necessity of the 
information; 2) whether it went "to the heart of the matter"; 3) 
its possible availability elsewhere; and, 4) the type of case 
'involved. The Si Ik w ood case attracted wide attention because 
Karen Silkwobd was killed in an auto accident en route to 

D 

testify to this Atomic Energy Commission about allegedly dangerous 
practj.ces of ^her emplgyer^ the Kerr-McGee Corporation. This 
civil' lawsuit by her estate and, others charged the compa^^ with 

violating her civil rights.- 

"-'„■■■■ • * 

In^ a civil libel case, the first circuit U.S. Court of 

^ • ' . ^ ■- ^ . ' s . ' ' . ' 

Appeals handed down still another. 1980 decision recognizing the 

existence" of a journalist's privilege. In itmii^ And Stillman .. v. 

Globe New spaper p^^ the ' court ruled ona disputp over pretrial 

discovery of a reporter's confidential sources By emphasizing the 

balancing of rights necessary in such ca^es. The court 

reaffirmed the existence of the, privilege, but said the trial 

court had to balance the First Amendinent inter ests involved 

against- the plaintiff's need for the inform.ation. The case was 

reminded, with instructions for the trial judge to follow in 

deciding whether t6 order the newspape^ , involved (the Bos(ton ' 

fiJlfit^) to disclose its sources for, a series of stories 



criticizing the plaintiff's products (fishing boats). 

■■■ The fifth federal appellate circuit also recpgniz^ia the 
reporter's privilege in i980, in MllSI. Transamerican " Press .^^ 
But in that case^ the Court of Appeals said the privilege had to 
give way to a libel plaintiff's need for confidential inf orriiation 
without which he could not prove actual malice. Thus> the 
appellate court allowed the discovery of a magazine's 

confidential sources. 

/■ ■ . ■ 

On the other hand^ a federal district court in Washington^ 
D.C.f decided not to require a reporter to reveal his sources 
under reasoning similar to that in the Silkwood case. In a 1979 
decision^ U>S, v. H ubbard the court recognized a W ashin g ton 
Post reporter's qualified privilege^ and eva[luated the Church of 
Scientology's demand for the reporter's notes abqut an FBI 
investigation of the church. ire court decided the privilege 
protected the reporter^ since -the same information could be 
obtained from FBI sources. 

The U.S. Court of Appeals for Washington^ D.C. followed up 
, the H ubt;)ard ruling with a 1981 decision that strongly endorsed 
the concept of a reporter's privilege, Zerilli /^v. Smith.^S rp^^ 
; case arose' af ter U.S. Justice Department of ficials allegedly | 
leaked wiretapped telephone conversations of Detroit underworld/ 
leaders to the Detroit News. Two reputed underworld figures suedj 
the Justice Department and sought a court orde't requiring a/ 
reporter to reveal his sources. \ j y ^ . ■ ' 

The judge refused to issu^ such an^rder^ and his decision 
was appealed. The appellate court affirmed the refusal^ noting 
that the plaintiff s had not exhausted alternative means c^f 
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securing the information. They had not queried Justice 
Depa^tinent employees who had access to the tapes^ for instance. 
In civil cases to which the reporter is not a party ^ a reporter 
is exempt from revealing his sources "in all but the most 
exceptional cases^" the appellate court held. / 

The court said that to overcome the reporter's privilege^ a 
civil litigant must show: 1) that his lawsuit is not frivolous; 
2) that the information sought is crucial to the casse; and 3) 
that all alternative sources for the information have been 
exhausted* 

The ninth circuit has also recognized the reporter's 
privilege/ starting with its ruling in £AidM£Xl ^ 
was later reversed' by the Supreme Coiirt. However^ 4n 1975 the 
ninth circuit again recognizied the privilege in Farr v. 
Pitchess.J-^ Tn that caser part of the protracted litigation 
iiivolving reE^orter Bill Farr (discussed later because it largely 
invblves state law)/ the U.S. Court of Appeal,s said the trial 
court's need for the identity of Farr's sources outweighed his 
privilege. As a result, the federal .court, rejEus,ed to set aside a 
contempt citation, although it did acknowledge the existence of a 
reporter's privilege. 

Thus, in a wide variety of situations, federal courts all 
over the United States have recognized the. existence of a^ 
reporter's priXrilege, although they have weighed it against other - 
interests;, such as a criminal defendant's right to a fair trial 

or a civil libel plaintiff's need for confidential information to 

d . . ..." 

show actual malice. x 

JL I ■ 

' t . * . - 
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STATE CODRT DECISIONS 

Meanwhile^ at least six state supreme courts have also 
recognized a qualified journalist's privilege in the absence of a 
statutory shield law. For instance^ in 1977 the Iowa Supreme 
Court recognized a qualified First Amendment privilege for 
reporters. In a libel case^ W inegard v. Oxberger y^Q the cou,rt 
roughly followed the three-part test in the Branzburg disseflt^ 
indicating that a reporter could refuse to reveal confidential 
information^ at least in a civil proceedingr unless: 1) the 
information sought "goes to the heart of the matter" before the 
court; 2) other reasonable me^ns of obtaining the information 
have been exhausted; and 3) the lawsuit in which the information 
is, sought does not appear to be "patently f r i voious. " Hdweverv 
the iowa Supreme ,C6ur;t weighed the ccise^ at hand and decided that 

three-part test, was mety so the reporter was riot excusedofrom 

■ ' . ' ^" ■ ■ ' ■ * . ■ ' ' ' ■ . 

revealing her sources f:Or several stories ab*out a protracted 

divorce case that led to a libel- suit. 

A' number of other state courts have also found a" 

basis for a journal ist'spr ivilega under their own state 

constitutions or the federal constitution. In some cases^ the 

privilege has been ruled applicable even in criminal proceedings 

when a defendant . contended he needed the inf brm'a tion for his 

defense; For instance^ in a murder £ase (Zelenka v, EXS^<^^^;^X!^^) 

the Wisconsin SupremjB Court so ruled^ al though the court 

emphasized that the journalist's right to withhold confidential 

information had to be..balance'd,^.agai ris t the defendant's need for 

the information. The ca^e jstemmed from a drug-related mur.der. 



and the defendant sought the identity of the source for an 
underground ne'wspaper story which claime^S the victim had been 
cooperating with narcotics officers. The state Supreme Court 
said the defendant had not shown that the privileged information 
would jhave helped him build a defense, Thus^ the court upheld 

the reporter's right to keep his source confidential. 

\ ' - ■ • ■ • . - ^ ■ 

\ Similarly^ the supreme courts of Kansas^ Virginia and 

Verm'^nt have recognized a qualified reporter's privilege in the 

absence of a state shield law tsee Kansas v. Sandstromp ^^ Bro wn 

!sL,- vAqinl9y^^ and VeriDQnt .a^^iL^ Peter^^)« 

On the other hand^ some state supreme courts have flatly 

** * 

refused to-^ recognize any journalist's privilege even a qualified 

■ ■ ■ - ■ ■ ■ ^ \ " 

one. The Idaho. Supreme Courts for instance^ \ once refused to 

recognize a First Amendment privilege for journalists f Caldero v. 

Tribune Publighihg ^^) p although that court haS: more tecently 

moderated its stance on the issue. The New Hampshire Supreme 

Court/ has also denied the existence of a Constitutional privilege 

(see/ for instance^ Opinion - bf t)ie Justices ^^). 

'-The Idaho Caldefo case, waso particularly notable for the 

stridency of the" court's language in condemning , the concept of a 

reporter's privilege: \ 

"In a society so'^organized as ours, tifie public must know 
the truth in order \to. make ..value judgments^ not the least 
of which regard itsV^goverhm of f i^cialdom. The only 

rieliable source of that truth is a. /-press". . .which is free 
to pubiish -that trutih without government censorship. We 
cannot accept the premise that thie piiblic's right to know ^ 
.is sqmehow .enhanced by prohib the disclosure' of trutiV 

in the courts of the public."^' ; | 

Calderp was a libel case in which the plaintiff ^ a police 
officery was criticized by a newspaper for shooting a suspect 



fleeing a minor crime* The of ficer^ Michael Caldero^ sought-the 
identity of a source for the newspaper article during pre-trial 
discovery^ but the paper refused to reveal it* The Idaho Supreme 
Court affirmed a contempt citation against a reporter^ flatly 
refusing to^ recognize any journalist's privilege*- 

However^ three years after Caldero ^ the Idaho Supreme Court 
\backpedaled on the privilege issue in fii^ixa Liffi }U Magic Valley 
NewspaperS|.28 another libel case in which the plaintiff demanded 
the identity of confidential sources during pretrial discovery 
proceedings* Here the iHJJQ Ti^es-News nublished sto. ies 

reporting on actions taken against a life insurance company by 
other western states* The company never alleged that anything in 
the stpries was false^ but nonetheless a trials judge orcie?:ed the 
.^paper to name its sources in pretrial discovery. The paper 
refused^ maintaining that the information was taken from public 
records and was accurate^ and that sources within the company" 
merely told reporters where to look to find these public reords* 
When the paper refused to reveal the sources^ the judge^stripped 
the paper of all its normal libel defenses and entered .judgment: 
in the amount of $1*9 million for the plaintiff—still wi^^thout 

any showing that, the paper had published any falsehood; 

*•} . • - ♦ . . ■ . , ^ ■ . . 

The Idaho Supreme Court was forced to back away from its 
refusal to recognize a reporter's privilege^ reversing 'the 
judge's action and reinstating the paper's dq^enses* The court^ 
acknowledged that at least a journalist's confidential 
information has to be shown to be / relevant before it can .be 
discovered^- citing Herbert JZ^. LaiW^^^ The court said the 



plaintiff had not shown that knowing the id^rfETty of the sources 
would help prove its libel case. This time^ the Idaho Supreme 
Court was at least a little more sympathetic to the needs of the 
media: 

"We recognize that the news media rely upon confidential 
sources in the preparation of many 'stor,ies...v The\ ability 
to keep the identity of those sources confidential is not 
infrequently a prerequisite to obtaining information.^ 
. This interest^ while legitimate^ is not so paramount that 
legitimate discovery needs of a libel plaintiff must bow 
before it. But by the same token a trial court can be 
expected to exercise caution when it orders these 
fiources be revealed. As the Supreme Court of the United 
States has suggested^ the first question to be answered 
is whether the identity of the sources is relevant. "-^^ 

Thus^ the Idaho Supreme Court afforded limited protection to 

journalist's sources in Sierra Life . Stilly Idaho journalists 

enjoy far les^ protection from indiscriminate discovery or 

surpoenas than do journalists in many states.- In states such as 

IdJihOr journalist" need a statutory shield law far more than they 

do in states where the courts have given them more constitutional 

protection. Perhaps it would be best if there were a federal 

shield law applying to all state^-and federal proceedings^ fcjut 

Congress has repeatedly declined to enact one. As. a result^ a . 

reporter's privilege exists only where the cburts or state 

legislatu'tefe have recognized or created it. Fortunatelyr 26 

states now have statutx>ry shield laws^ and favorable court 

decisions have created a qualified repor tier's privilege in a 

number of other s.^-^ . ' 



STATE-SHIELD LAW^ / 

Among the 26 estates that' had enacted statutory shield laws 
at this writing^ there was ai wide variation in philosophy and 



approach. Moreover, somja state shield laws have been 
significantly altered by judicial interpretation. Ironically, 
while some state Supreme Courts have been judicially creating a 
journalist's privilege where none exists by statute, the New 
Mexico Supreme Court went so far as to overturn a statutory 
shiield law as an unconstitutional encroachment on iLhe 
information-seeking authority of the judiciary (see Ammermap v, 
Hubbard Broa^gasiLingr IhsLm? 2) . . 

The 26 states that have enacted statutory shield laws, and 
the years of their enactment, are: Maryland (1896), New Jersey 
(1933) Alabama (1935), Calif orjiia (1935),- ArkGnScja (1936), 
Kentucky (1936)> Arizona (1937), .Pennsylvania (1937) r Indiana 
(1931), Montana (1943)/ Michigan (19.49) , Ohio (1953) ; Louisiana 
• (1964), Alaska (1967), New Mexico (1967), Nevada (1967), New York 
(1970), Illinois (1971), Rhode Island (1971) , Dela^ware (1973), 
Nebraska (1973) , Nor th Dakota (1973) , MinnesotaMi973) , Oregon 
(1973) , Tennesis.ee (1973) , and Oklahoma (1974) . Many oiE .these , 
statutory laws have been extensively revised since their original 
enactment and, as just noted, some have been, severely limited by 
^judicial interpretation. ^ 

Some shield statutes appear -very strong but have been 
'fatally weakened by court decisions. Others have been upheld and 
even strengthened by court decisions. Generally, shield laVs 

' . ■ ■ • ' ■ ' ' '. ; - . ■ . / . " '■ 

fall Into three groups:^ 1) absolute privilege laws, which 

seemingly excuse a reporter from ever revealing a news source in 

a gbvernpnental inquiry; 2) laws that only apply the privilege if 

informati on derived from this source is actually published or 



broadcast; and 3) qualified or limited privilege laws, which may 
have one or many exceptions, often allowing the courts to 
disregard them under certain circumstances. 

Sadly, the reality about statutory shield laws is that many 
lawyers and judges don't like them. Judges sometimes find 
themselves dealing with reporters who possess important 
information — information that might well affect the outcome of a 
case — but who simply refuse to fulfill what judges see as a civic 
rei^ponsibility by disclosing it. How can a court seek the truth 
under those circumstances, judges ask? Some judges view shield 
laws as obstacles to justice, laws mode by^^ierople who are, after 
all, politicians. Shield laws, they feel, strip the courts of 
some of their ^authority to do an important job, ^ Many judges seem 
perfectly willing to weigh a journalist's privilege against other 
interests; some are willing to judicially create such a privilege 
in the absence of a statutory law, as just explained. However, 
when a legislature. makes the decision for them — and makes the 
privilege absolute under all circumstances — judges tend to look 
for ways .but, , 

iPerhaps the sentiment of the legal establishment waS: best 
summarized many years agp by John Wigmore, the preeminent scholar 
on the law of evidence. Speaking in d923 about the nation's 
iEirst shield* law, enacted' in Maryland in' 1896 he said: "the 
(Maryland!) enactment^ as .detestabie in substan^^^ as it is in 
form, will probably .remain unique,''^-^^ ^ . 

_ . Wigmdre's prediction was /wrong, of course, but the sentiment 
has been shared by generations of lawyers and judges, For years 
judges have been whi ttl ing away at tl:},e. older common law 



evidentiary privileges, of doctors^ lawyers and clergymen^ and 
they have shown great ingenuity in manipulating the language of 
state shield laws to reduce their impact. 

For sheer judicial gall^ certainly the most notable court 
decision on a shield law is Ammerman v, Hubbard Broadcasting ^ the 
New Mexico case cited earlier. In that decision^ the state 
supreme Court said the legislature didn't have the power^ under 
the state constitution, to restrict a judge's authority in this 
way. Thus, the court simply invalidated the whole shield law ^si^ 
i-t applied to the state's judiciary. The New Mexico shield law*^^"" 
is still valid in connection with legislative and administrative 
proceedings, but not in court proceedings (including grand jury 
investigations). That means the New Mexico shield law is nearly 
useless, since reporters are rarely -rrequifed tp reveal 
confidential information except in court proceedings. To justify 
its decision, the New Mexico Supreme. Court declared^that a shield 
law is a proce^iur^J . rule. The legislature has no authority to 
dictate procedural rules to the judiciary, the court said. - 

No other, state's highest court has gone qu^ite that far, but 
sieyeral other courts have handed down decisions narrowing the 
scope or broadehind the exceptions to various state shield laws. 
For instance, NejWv Yor,k courts repeatedly carved out judicial 
exceptions to tt^at staters shield law^S in the early years after 
i ts- enactmentyi'n^ > Far_instance, by, 1973, the courts had 

Qreated a /prescient witness exception and ruled that the law 
didn't apply unless a reporter, had promised confidentiality, to a . 
source. Th6y al^o ruled that, the law didn't apply if the 



information came to a reporter unsolicited (see^ for instance^ 
WB AI~F M V. yrosKin ^^). In New York^ more than a dozen reported 
court (decisions have gone against journalists who were seeking to 
keep sources or ijif ormacion confidential ui^der the state's shield 
law. 

Across the continent in California^ the pattern is much the 
same. State courts repeatedly narrowed the scope of a seemingly 
absolute shield law during the 1970s. Firsts an appellate court 
said tha, law simply didn't apply when a judge was trying to find 
out who violated a judicial "gag" order. The legislature doesn't 
have the authority to pass a law that makes it impossible for 
courts to investigate violations of their orcJers^ the court held 
f Farr 2U Sm£j:lSlL CiiiLEi^^). 

As an example of the tribulations a reporter may f^^ce in 
order to protect his sources^ the Bill Farr qase has few equals.^ 
Over a five-year period^ the Farr case produced four appellate 
court decisions. Fatt, a reporter covering the cej.ebrated 
Charles Manson murder trial for the Los Angeles Herald Examiner 
when the case began^ spent 45 days in jail and faced a possible 
iridetinite' sentence for refusing to reveal his sources. 

Farr was given a statement by a prospective ' vitness who said 
Hansen's counter-culture "family" intended to torture and murder 
several more show business personalities. Farr got that 
information from two of the attorneys handling the caser and they 
were violating/a protective ("gag") order by giving it to him. 
After Farr /published a story based on this confidential 
information^ t^he trial judge ordered him to r.eveal which two 
attorneys (of six. handling the case) had violated the court 



order. Farr refused'and was eventually cited for civil contempt. 
After the initial appellate court ruling. that stripped ^arr 
of the protection of the California shield law*^^ ( Farr v. 
Superior Court s cited earlier|r it appeared he could face a life 
sentence if he steadfastly refused' to reveal his sources. But in 
1974r an appellate court set up a mechanism to allow the eventual 
release of persons who disobey court orders as a matter of 
principle (In ie L&JLl?^).^ Under this procedure^ the trial court 
was to hold a hiring to determine if further incarceration would 
result in the court order l»eing obeved. If not, the civil 

contempt citation had to be set aside or transformed in^o 

. •• ' - ■* ■ ■ \\ 

criminal, contempt^ with a fixed-term sentence. Such a hearing 
was held, for Farr^ and the long-pending civil contempt citation 
was sejb aside. Nevertheless, a new criminal contempt prppjeeding 
was initiated against him. the next day, ..He was eventually 
gentenceG to fiv^ more days in jail and a $500 fine. That 
sentence was delayed while Farr again appealed, but the new 
contempt citation was upheld by the ninth circuit U,S, Court of 
Appeals. (in £5Xi .Zjl £lijEj3£SSa. cited earlier) ,/ However , a 
Calif or.nia appellate .court eventually , set it aside as a multiple 
prosecution for the same evjent (in Jie HaJlt^^). ' " 

Farr's legal /troubles were still not over, however," H6 was 
named as a defendant in a $24 million, libel suit by two of thef 
attorney s, who contended their reputations were injured by his 
statement that two unnamed attorneys !violated a court order. 
That lilpel suit was finally dismissed in 1979, but the dismissal 
was ^appealed. In early 1981, ten yearns after the Farr case 



began, the litigation still had not been terminated. 

In 1978, another California appellate court said the state's 
shield law didn't apply when the information might help exonerate 
someone charges with a crime, because the defendant's 

.constitutional right to a fair trial was paramount^ Thus, the 
reporter would be required to bring in the requested information 
tor a. judge's inspection in his chambers, with the judge entitled 
to release the info^atio'n if he deemed it significant to the 

.case (£B£ Super ioi:. .Cflaxi;^-^). 

In 1980 the people of Calif ornia voted by a th ee- to-one 
margin /to place the shield law in the st :e Constitution. 
Advocates of a strong reporter's privilege hoped this would end 
the judicial exception-^ since the shield law now 

r' ■ ■ ■ " 

immediately follows the basic guarantee of a free press in 
Article I, Section 2 of the California constitution. However, 
given a conflict between a criminal defendant's right to a fair 
trial, guaranteed by the Sixth Amendment to the U.S. 
Constitution, and the reporter 'S shield provision in the 
California Constitution, a court would be free to decide the 
balances were tipped in favor of the defendant's federal 
constitutional right. It remains to be seen how the courts will 
interpret California's new Constitutional shield law. 

In New Jersey as in New Yoirk, New Mexico and Calif ornia, the 
courts have created a larg^ loophole in a seemingly strong 
statutory shield law.^^ In the celebrated. Myron Farber .case, the 
court said the shield law must give way when a cxiroinal defendant 
seeks evidence held by a journalist. At the very least, the 
journalist must submit the ma|:erial to a judge, who is to make an 



in-chainbers evaluation and 'decide whether to release the 
information (In' re Farber ^^V, 

Thus^ the New Jersey Supreme Court gave Judges in that state 
the authority to order journalists to bring in their confidential 
information for in-chambers review^ with the information to be 
released if the judge decides the criminal- defendant's nee^ for\ 
the information outweighs 'the reporter's interest in keeping it 
confidential, Fcr refusing to domply with such an order, ^^Farber 
spent 40^ days in jail^ and his employer^ the New YprK Times ,, paid 
fines exceeding $250/000 during a celebrated^ murder trial in 
1978. ' . , 

In a number of other states, courts have taken similar steps 
to narrow the scope of state shield laws. However, some state 
courts have not only affirmed shield laws but given them a broad 
interpretation. A notable example is Pennsylvania, where the 
state Supreme Court significantly expanded the shield law's scope 
in Xn ifi .TaylflJL.^^ The Pennsylvania law^^ specifically protects 
only "sources of information", biit the court interpreted that 
language to include notes and other unpublished materials, even 
if they didn't reveal the news source. Moreover, Per^nsy Ivania 
state courts have liberally interpreted a phrase in the law that 
exempts reporters from revealing their sources "in any legal 
proceeding." "Any legal proceeding" really means what it s&ys, 
the Pennsylvania courts have ruled. 



Furthermore, a federal court deciding, a case that arose 



ennsylvania chose to observe the state shield law in Steaks 



in 



IlJLliJDjJLfijQ v> Deaner ^^P That decision is neither surprising nor 



unique^ inasmuch as federal courts are supposed to apply most 
kinds of state law in "diversity of citizenship" cases (i.e. 
cases decided in federal rather than state courts only because 
they involve citizens of two different states)7^7^he~Je^ennsylvania 
shield law did not apply in the federal case from Pennsylvania 
discussed earlier ( Riley v. Chester ) because it was not a 
diversity case. Riley was a federal civil rights case. 

SUMMARY 

Journalist's privilege is in a state of change and 
uncertainty in the early 1980s. Although 26 states have 
statutory shield laws^ even in these states reporters are 
sometimes called upon to reveal confidential information. On the 
other hand, in some states without shield laws, the courts have 
judicially recognized a limited 'reporter's privilege, but the 
courts in a few states have flatly refused to take that step. On 
the federal level, a number of courts have recoghized a qualified 
privilege as a matter of federal common law if not Constitutional 
law in the years since the Supreme Court's Branzburg decision. 

It would seem that a comprehensive federal shield law would 
be the best way to protect ' journalist's sources, but Congress has 
consistently declined to enact such a law. In the meantime,^ the 
growing judicial trend is to recognize at least a limited 
reporter's privilege. While better than no privilege at all, 
this leaves much to be desired. Journalists must^ be prepared to 
go to jail — px spend thousands of dollars on litigation--to 
protect their confidential sources. At least the judiciary is 
now on notice that many journalists will not breach thei^r 
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promises of confidentiality. Given the possibility of an/ugly 
confrontation that may make a jailed journalist into a folk hero, 
man^ Btate and federal judges are choosing to recognizte the 
reporter's privilege instead— :and they have a growing body of 
case law * to cite as precedent. 
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